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Child abuse, or a crime in
the eye of the beholder?

ontraxy to the spirit of the

age, I think we should

have a graduated response

tothose troubled by a sex-
al interest in children.

The term “abuse” is now being
sed in a hopelessly unspecific way,
overing behaviowr ranging from
1e resting of an adult’s hand on a
hild’s shoulder for longer than ap-
ropriate to the sexual assault of ha-
ies. The intention may be to jolt
eople into understanding that
ven the lesser offences are a seri-
us malter, but {as with “rape’}
sere is a danger that by always
sing the strongest available word,
e may leach language of its power
» shock, and rob ourselves of
rords we need — even in talking
» purselves — to mark important
istinctions.

I rarely notice in others and-have
ever experienced in omyself any

2xnal interest i children, but I .

ave say that as a child at school or
1 the Boys’ Brigade I may have
een touched, patted, caddled or
rregtled by an adult whose accom-
anying thoughts (though I was un-
ware of them) may have strayed a
it; but I do not conclude that 1
ave been abused and feel no anger
t people who never hurt me.

Make a criminal of someone in
is own imagination, make him fee]
e has already crossed his personat
abicon, and control over his subse-
uent behaviour is lost not gained.
riminalise tens of thousands of
therwise law-abiding citizens for
iewing on computer screens imag-
s suggestive of thoughts which
ery few of them would ever have
ontemplated carrving into action,
arade their disgrace through the
ewspapers, and you may, with the
108t moral of matives, be commit-
ng an injustice.

I amn unsettled by the application
f the 1978 Protection of Children
.t to computer Images. This week’s
amours, and the leaking to the
ress by the police of names whick
ill now be ruined whatever their
earers’ culpability, is disturbing for
rwre than the obvious reasons.

Disturbing first for a reason you
1ay be sure Fleet Street will hardly

mention. The increasingly routine
practce of the British police in un-
der-the-counter briefing of the me-
dia with information about arrests,
cautions and even suspicions is an
absolute disgrace. Tt should be a
sackable offence in a police officer,
but, instead, police stations estab-
lish informal but mutoally under-
stood lines of commumnication with
reporters; and who believes there is
no quid pro quo?

The practice is 2 denzal of the hu-
man rights of those thus atiacked,
and seriously corrupt. There is no
effective redress for the individual
whose reputation may be perma-
nently wrecked, and you can be
sure the media will never take up
his complaint. All sides to these
deals should be ashamed and T can-
not understand why it is not dealt
with. What does it say about the
professional ethos, the mstitutional
morality and the managerial com-
petence of our pofice service?

But the week’s news about Opera-
tion Ore — the investigation into
internet child pornography — both-
ers me for other reasens, too. I am
umncotnfortable that it should be an
offence to look at something.

These are sensitive matters, and
it is as well to take a dry-ish look

_first at the legal background The

mere possession of obscene materi-
al (of any kind, not only chiid-relat-
ed) has not normaily béen an of-
fence. The Obscene Publications
Act and associated measures have
concerned themselves with the pub-
lication of and trafficking in obscen-
ity. Obscenity has been {rather
problematically) defined in a com-
mensense way, the law’s targets be-
ing those who publish, distribute,
import or post such material. Indi-
vidual consumers have been left

- alone.

The 1978 Protection of Children
Act went further, aiming to stop the
very creation of indecent material if
it involved children. In 1994 that
statute was toughened to include
what we might call “virtual” chi-
dren — or “pseado-photographs”
created or altered by compufer
graphics — so that even if no real
child-was involved, the generation

of images of children became an of-
fence. But it remained the case that
those who simply possessed or saw
such material were not the law’s
target.

In 1999, however, the Court of
Appeal raled that to call up an im-
age on a compuier §CTeen was more
than having it it was “making” it
So the action of touching akeyon a
PC keyboard might put the viewer
in the same case as those who took
the photograph or sold the images.

The misconception has been gain-
ing ground this week that it is buy-
ing the pictures (with a credit card)
which constitutes the offence, but
this is not so. Credit card purchase
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is simply the means the police at

present use to track down offend--

ars. [f the day should come (it may)
when traffic for which no viewer is
paying can be more routinely moni-
tored, a new class of gratuifous
viewer will come into the eriminal
frame without any change to the
law. The criminal act is the inten-
tional doewnloading of a paedophile
picture, an act which in principle
¢an best be compared with the pick-
ing up and opening of a book enti-
tled Child Porn, an action which re-
mains lawful.

To put it at its minimeum, if you,
using computer graphics, generate
an obscene apparent photograph of
2 wholly imaginary child, and e-
mail it to me under the subject
heading “child porw”, and I open

the e-mail, we are both guilty under
the Protection of Children Act.
This comes as near as damunit to
deeming criminal the very act of
looking at something. What argu-
ments are advanced for such a law?
I have been discussing this wide-
Iy with friends this week and, ana-
lysing their responses, find they fall
into three clusters. The first, which
1 shall call the Iliegal Ivory (Protec-
tion of Elephants) argument, is that
because the use of a child to create
pormographic piciures abuses that
child, we should crack down on the
frade in such pictures as an indirect
way of discouraging-further exploi-
tation of children; and this is best
done by criminalising the consum-
er as well as the mexchant. ’
But when I have put it to those
who advance the Protection of Ele-
phants argument that soon we shall
be ahle to make child porn without
using real children, this does not
seem to tum them into libertarians
on the issue; more often they shift
ground to the second cluster of
responses. N
This is that looking at something
will quite likely lead to wanting to
try it. This — T call it the Catch
Them Before They Start argnment
— suggests that pictures feed a per-
version: today’s web browser is to-
morrow’s child molester. As an ar-
gurnent, “one thing will lead to an-
other” does have great intuitive ap-

peal. My hunch, however, i§ that.

the facts may not bear it out The
queston is capable of research.

Plainly anyone whe does abuse
children will often have been
drawn te child-abusing pictures
too, but does the causality work the
other way? Do the readers of pen-
ny-dreadfuls find themselves im-
pelled towards marder? Or might
gawping at pictures in the privacy
of cne’s own home serve as a safety
valve or substitute, the Hving out in
the imagination of what we know
we couldn’t and shouldn't do in the
real world?

I genuinely do not know whether
web browsing serves best as substi-
tute for or stimulant to action, and
in this state of unknowing am not
(for exampie) attracted to the idea

of banning car chases on television
because couch potatoes may prove
copycats and run people down.

But when I argue thus with the
Catch Them Before They Start pro
tagonists they seern surprsingly un
inierested in the possibility of using
research to help settle the argu
ment Crudely summarised, their re
sponse is: “If’s bad, it's disgusting
nobody should get pleasure fron
looking at such things, and even i
we can’t prove how or whom 1
hurts, we should stop them a
once.” I call this third cluster of re-
sponses the Punish These Beast:
Now argument, and I'suspect it un
derlies and nourishes the first two.

I do not entirely disparage it. No-
body wants to live in a sodety
where other people are taking pleas
ure in seemng disgasting things
whether or not they act on it. T have
always been revolted by my coun-
trymen’s strange delight in close-up
inspections of the results of traffic
accidents or medical pictures of de-
formities, and feel it must somehow
degrade people, but — unable fo
demonstrate any clear link with
any criminal behaviowr — I would
not criminalise morbidity,

It seems to me a useful general
principle in law, on to which we
might iry where possible to hang,
that people should be punished for
what they do rather than what they
may be thought likely to do, or
what they want to see, or what
they might think while they are
seeing it ’ .

To look at pictures is a kind of
fantasising. We can calt a picture to
the mind's eve, or we can call up a
picture on a screen. That the latter
inyolves a tiny but observable physi-
cal action may allow lawmakers to
decree that in this case — but riot
the first — the individual has
“made” the picture, but this, T sug-
gest, is not the real reason for prose-
cuting him. The real reason is that
he indulged a fantasy of which we

* disapprove.

Tt unsettles me that this should
become a crime.
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ioned if you like, but when I was a boy we
r people like this. And it wasn’t musician
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